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MEMORANDUM 

 
TO:  KEVIN HUNT  

FROM:  MCCORMICK, KIDMAN & BEHRENS, LLP, RUSSELL G. BEHRENS, DANIEL J. PAYNE 

DATE:  JANUARY 12, 2011   

RE: BROWN ACT; LETTER FROM “CALIFORNIANS AWARE”; BOARD OF SUPERVISORS’ 

DISCUSSION RE ELECTRONIC COMMUNICATIONS 

 

CalAware Letter 

 

By letter dated November 29, 2010 (see attached), a group named “Californians Aware: The 

Center for Public Forum Rights” (“CalAware”) sent a warning to public agencies in California 

that it would soon take “a more aggressive stance in both publicizing and litigating” certain 

violations of the Ralph A. Brown Act (“Brown Act”; Gov. Code §§ 54950-54963.)  The letter 

was addressed to the executive directors of the following six organizations:  

 

 League of California Cities  

 Association of California Water Agencies    

 Association of California Healthcare Districts 

 California School Boards Association 

 California Special Districts Association  

 California State Association of Counties 

 

According to its own website, CalAware is a California non-profit corporation with the 

mission of fostering the improvement of, compliance with, and understanding of “public forum 

law.” Public forum law means, primarily, the Brown Act and the California Public Records Act.  

The group has been involved in a small number of lawsuits in the past, both as plaintiff and as 

amicus curiae.    

 

The attached letter from CalAware states that its enforcement efforts will target four 

particular Brown Act violations that the group believes are “common.”  Three of the four 

violations involve closed sessions, and all four are described briefly below. 

 

 



BROWN ACT; LETTER FROM “CALIFORNIANS AWARE” 

January 12, 2011 
Page 2 

 

 

 

1. Closed Session, Conference with Legal Counsel   

Targeted Violation:  Failure to list on the agenda or announce prior to closed session the 

correct section of the Brown Act and the “existing facts and circumstances” that justify a 

closed session for conference with legal counsel to discuss anticipated litigation against 

the agency.  (Gov. Code § 54956.9(b).) 

  

2. Closed Session, Personnel 

Targeted Violation:  Using closed sessions to take action on compensation for 

unrepresented employees and to conduct face-to-face negotiations between the 

legislative body and its executive officer. (Gov. Code §§ 54957, 54957.6.) 

 

3. Closed Session, Real Property Negotiations 

Targeted Violation:  Improper designation on the agenda of the real property under 

negotiation and improper designation of the “price and terms of payment” to include 

matters outside the scope of that phrase. (Gov. Code § 54956.8.) 

  

4. “Walk On” Items to Posted Agenda 

Targeted Violation:  Improper addition of a late item to an agenda, either without the 

required findings or as an addition to a special meeting. 

 

 Brown Act enforcement actions can be commenced by the district attorney or “any 

interested person,” including CalAware.  Briefly, the Brown Act contains two separate 

enforcement provisions with slightly different procedures.  Government code section 54960 

provides generally for an action by mandamus, injunction or declaratory relief to stop or prevent 

violations or threatened violations of the Brown Act, or to determine the applicability of the 

Brown Act to certain actions of the governing body.  Section 54960.1 applies specifically to 

legal actions that seek to invalidate actions taken by a governing body, which is a possible 

remedy for Brown Act violations.   

 

The Brown Act expressly provides that costs and reasonable attorney fees “may” be 

awarded when the court finds a legislative body violated the Brown Act.  This would apply to an 

action brought under either 54960 or 54960.1.  It also contains a provision for awarding costs 

and fees to a successful defendant, but only when the court makes a finding that the lawsuit was 

“clearly frivolous and totally lacking in merit.”  (Gov. Code § 54960.5.) 

 

 

Board of Supervisors’ Discussion --   

Electronic Communications 

 

 On November 23, 2010, Orange County Supervisor Bill Campbell led a discussion of the 

Board of Supervisors on the subject of “Communication Between the Public and Supervisors 

during Board of Supervisors meetings.”  The discussion raised questions about how the use of e-

mail, computers and other means of electronic communications during Board meetings might 

have implications for the Board under the Brown Act and the Public Records Act, and it raised 



BROWN ACT; LETTER FROM “CALIFORNIANS AWARE” 

January 12, 2011 
Page 3 

 

 

the issue for the Board of Supervisors whether its rules should be modified to address the use of 

electronic communication devices during Board meetings.   

 

 This subject has been written about frequently, and positions vary regarding the need to 

regulate the use of electronic communications during meetings.  The Brown Act does not 

expressly address the use of electronic communications, but many cities and public agencies 

have discussed these issues and some have adopted rules of order to address them.  San 

Francisco’s Board of Supervisors, for example, adopted a rule that prohibits “Usage and ringing 

of cell phones, pagers, or other electronic communication devices in its Board and Committee 

meetings.”  (Rule of Conduct 6.8.4.)        






